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Annie V. Boaze, Administratrix of the estate of 
Overby M. Boaze, deceased, Appellant, 

v. 

Windridge & Handy, Inc., a foreign corporation, 

Appellee . 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment for the appellee 
entered on a verdict directed by the court for the ap¬ 
pellee, defendant below, in the District Court of the 
United States for the District of Columbia, in an action 
brought by the appellant, plaintiff below, for damages 
for wrongful death arising out of the alleged negligence 
of an agent of the defendant operating a motorcycle 
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which collided with the plaintiff’s decedent causing his 
death. 

The pleadings admit that the decedent was killed as 
a result of a collision between the decedent, who was a 
pedestrian, and a motorcycle belonging to the defen¬ 
dant which was operated by its agent. The issues 
raised by the pleadings were whether the operator of 
the motorcycle was negligent in any of the particulars 
charged in the declaration and whether the decedent 
was himself contributorily negligent in producing his 
fatal injury. (R. 1-5) 

The case was tried before the court and jury and, at 
the conclusion of the plaintiff’s case, a motion for di¬ 
rected verdict made by the defendants was granted by 
the court. (R. 5) Motion for new trial was duly filed 
and overruled and judgment entered for the defen¬ 
dants, from which appeal was duly noted and perfected 
to this court. (R. 5, 6, 7) 

On the early afternoon of June 19, 1934, the dece¬ 
dent, Overby M. Boaze, a mail carrier of the United 
States Post Office Department, drove his car in an 
easterly direction on M Street, Northwest, in the Dis¬ 
trict of Columbia between 25th and 26th Street, and 
parked it on the south side of M Street, headed in an 
easterly direction tow'ard 25th Street. He parked his 
car directly across the street from the office of the 
Brenner establishment, which was engaged in the au¬ 
tomobile laundry and junk business on the north side 
of M Street. M Street at that point is 39 feet 7 inches 
wide. (R. 10) The decedent backed his car into the 
parking place at the curb and got out of it and walked 
from the south side of M Street toward the north side 
and, after he had crossed the center point of the street, 
he was struck by the defendant’s motorcycle. (R. 12, 
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13, 14) The defendant’s motorcycle was operated by 
its agent, Charles Rind, who had just brought an auto¬ 
mobile to the automobile laundry to be washed and, in 
doing so, had the motorcycle attached to the rear of 
the automobile, and was to use the motorcycle to re¬ 
turn to the defendant’s place of business. The agent 
necessarily had to detach the motorcycle from the auto¬ 
mobile which had been driven into the driveway of the 
laundry. The distance between the driveway of the 
laundry and the office, in front of which the accident 
occurred, was shown by a diagram to be approximately 
38 feet. (R. 10) There was no testimony showing the 
manner in which Rind operated the motorcycle between 
the driveway and the point of the collision, except the 
position of the motorcycle at the time it struck the 
decedent on the wrong side of the street and the dece¬ 
dent’s position at that time. 

The motorcycle had a sidecar attached to it on its 
right side, which sidecar had a wheel and fender on its 
extreme right end. (R. 16) While the decedent was 
walking from the south to the north side of M Street 
and after he had crossed the center of the street he was 
struck by the right side of the motorcycle sidecar, hurl¬ 
ing him into the air causing him to fall to the pave¬ 
ment of the street striking his head, resulting in a 
fractured skull which produced his death. When the 
collision took place and as the decedent struck the 
ground, the motorcycle was being operated on the 
wrong side of the street about 6 or 7 feet from the 
north curb of M Street. (R. 14) The testimony fur¬ 
ther showed directly that the decedent was struck 
while on the north half of the street and when his body 
fell to the ground his head was 6 or 7 feet from the 
north curb, his feet extending toward the middle of 
the street. (R. 14) 
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The witness Morton Brenner (R. 11) was standing 
in the office of the Brenner establishment on the north 
side of M Street and saw the decedent as the decedent 
left his car, and saw him begin to walk directly north 
across the street toward the Brenner office. (R. 13) 
Witness did not observe him any longer until the col¬ 
lision took place because the witness turned to speak 
to someone in the office. (R. 13) His attention was 
then attracted by an exclamation and he looked out¬ 
side and “saw the decedent as the decedent hit the 
ground.” When witness saw the decedent falling to 
the ground the motorcycle was then about 6 or 7 feet 
from the north crub of the street, entirely on the wrong 
side of the street. (R. 14) This witness immediately 
ran into the street where the decedent was lying and 
assisted in taking him to the hospital and observed his 
condition and position in the street. “That at the 
time the decedent was struck the decedent was on the 
north half of the street at that time. . . . the decedent 
as he lay in the street before he w T as moved witness 
stated that the decedent’s head was six or seven feet 
from the north curb of the street lying in the street 
with his head towards the north curb and his feet 
toward the middle of the street.” (R. 14) The dece¬ 
dent was wearing postman’s pants which were identi¬ 
fied in open court showing an “L” shaped tear on the 
outer side of the left pants leg. (R. 15) With respect 
to the location of other cars on 25th Street, parked at 
the time, witness stated that the decedent’s car was 
parked between two other cars at the south curb and 
that there was a truck parked abreast of the car behind 
the decedent’s car, likewise facing in an easterly direc¬ 
tion. (R. 15, 16) When witness went out to the dece¬ 
dent’s body lying in the street, the motorcycle “was 
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about five feet from the decedent’s body in the street.” 
(R. 16) No horn was blown by the motorcycle before 
the collision that the witness could hear, although, in 
his opinion, if one had been blown he was in a position 
to have heard it. (R. 16) On cross-examination, with 
respect to the position of parked cars, witness defi¬ 
nitely stated of his best recollection, that there was only 
one double parked vehicle and that was a truck parked 
abreast of the car behind the decedent’s car (R. 16) and 
there was no car parked abreast of the decedent’s car. 
(R..18) The witness fixed the position of the dece¬ 
dent’s body lying in a northerly direction with his head 
close to the curb and his feet about five or six feet from 
the centerline of the street. (R. 21) The distance be¬ 
tween the driver’s door on the decedent’s car and the 
front end of the truck that was double parked in the 
street to the west was ten or eleven feet. (R. 21, 22) 
Mrs. Williams who testified that she was employed 
in the Brenner office stated that she did not see the 
accident and did not leave the office after the occur¬ 
rence, but looked out from her office window after the 
accident and saw the position of the decedent in the 
street, and her best judgment was that he was lying 
with his head toward the north curb and his feet toward 
the south side and stated that the decedent’s body was 
just about the center of the street, but more on the 
north half and just about in front of the window of the 
office. (R. 23) Witness stated there was only one 
double parked truck and fixed the position of the same 
east of the decedent’s car. (R. 24) 

The witness Otis, at the time of the accident, was 
either in the office on the north side of the street or in 
front of it and saw the decedent park his car but stated 
that the decedent got out on the right side and he saw 
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the decedent standing on the curb, there being no 
parked cars thereabout to obstruct his vision. (R. 25, 

26) He was attracted to the accident by seeing the 
decedent’s head hit the ground. (R. 25) He could not 
recall whether he saw the decedent leave the curb to 
walk across the street. (R. 26) He fixed the position 
of the decedent in the street in substantially the same 
way as did the other witnesses and stated that dece¬ 
dent’s body was on the north side of the street and his 
feet were just about the center of the street, “possibly 
a little bit to the north” (R. 25). He did not remem¬ 
ber any car being double parked opposite the dece¬ 
dent’s car. 

Testimony was offered and received with respect to 
the decedent’s condition of health, his contribution to 
the support of his family, consisting of his wife and * 
five children ranging in age from three to twenty, and 
the general condition of their home life, the substance 
of which is not contained in the record because not 
material to the issues on this appeal. (R. 26, 27) 

Thereupon, plaintiff rested her case and the defen¬ 
dant moved the court for a directed verdict on the 
ground of the alleged insufficiency of the evidence to 
make out a case for the jury, which was granted. (R. 

27) A motion for new trial was duly filed on behalf 
of the plaintiff and was overruled and judgment was 
entered on the verdict for the defendant and appeal 
was thereupon duly perfected to this court. (R. 27, 
6,7) 
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ASSIGNMENT OF ERRORS. 

The plaintiff assigns as error committed by the trial 
court, the following (R. 7): 

1. The court erred in directing a verdict for the de¬ 
fendant. 

2. The court erred in ruling that there was not suffi¬ 
cient evidence of negligence on the part of the defen¬ 
dant for submission of the same to the jury. 

3. The court erred in ruling that the evidence failed 
to support the charges of negligence contained in the 
declaration and in directing a verdict on that ground. 

4. The court erred in ruling that the last clear chance 
doctrine was not applicable to the case at bar and in 
directing a verdict upon refusing to apply that 
doctrine. 

5. And for such other errors as may be apparent of 
record. 


ARGUMENT. 

The Court Erred in Directing a Verdict for the 

Defendant. 

In determining the correctness of the ruling by the 
court on defendant’s motion for directed verdict at the 
conclusion of plaintiff’s case, all inferences fairly de- 
ducible from the evidence must be drawn in favor of 
the plaintiff and that evidence must be construed lib¬ 
erally and favorably for the plaintiff to determine 
whether or not a prima facie case was made out. 

Gunning v. Cooley, 281 U. S. 90, 74 L. ed. 720. 

Carusi v. Schulmerick, No. 6995, decided by 
U. S. Ct. of Appeals for D. C. on June 13,1938. 
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The record is brief and the substantial evidence pro¬ 
duced emanated from the witnesses Brenner and Otis. 
(R. 11', 24) That evidence, it is submitted, was such 
that, at least, on a motion for directed verdict on the 
plaintiff’s case, with the inferences reasonably deduci- 
ble therefrom, a prima facie case of negligence of the 
operator of the motorcycle was shown until explained 
away by other circumstances or direct contradictory 
testimony. 

Although no testimony of any eye witness was re¬ 
ceived in evidence, the direct testimony was sufficient 
to establish, without speculation or conjecture, sev¬ 
eral distinct acts of negligence, upon which reasonable 
men might have differed in their opinions. 

The declaration charges, amongst other acts of neg¬ 
ligence, that the operator of the motorcycle failed to 
propel the same (1) under reasonable control or a rea¬ 
sonable and proper lookout; (2) that the motorcycle 
was being operated on the left or wrong side of the 
road; (3) that no warning was sounded by it; and, (4) 
that the operator failed to slow down or stop when he 
saw or in the exercise of reasonable care should have 
seen the perilous position of the decedent in the street 
in time to have avoided striking him in the exercise 
of reasonable care. 

A,. As To Control, Lookout and Last Clear Chance. 

The testimony showed that M Street was 39 feet 
7 inches wide from curb to curb; (R. 10) that the motor¬ 
cycle came out of the westernmost driveway of the 
Brenner automobile laundry on the north side of the 
street and was proceeding in an easterly direction on 
M Street; (R. 11,12) that to do so the operator had to 
drive out of the driveway in a southerly direction and 
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drive to his left; that the distance from the western¬ 
most wall of that driveway, out of which the motor¬ 
cycle came, to the westernmost wall of the office (or 
easternmost wall of the third driveway) was 38 feet; 
(R. 10, 11) that the decedent vras walking in a north¬ 
erly direction, from his car parked at the south curb 
of the street, toward the office which was directly op¬ 
posite from the position where he had parked his car; 
(R. 1'3) that the distance which the motorcycle traveled 
from the curb, at the driveway to the point of impact, 
which was directly opposite the office, was a little 
over 38 feet; that there was nothing to obstruct the 
motorcycle operator’s view of the decedent from the 
point where the motorcycle started to the point where 
the impact occurred; that the decedent was seen leav¬ 
ing the south curb walking in a northerly direction 
toward the office; (R. 13, 26) that to get only to the 
center of the street the decedent had to walk a few 
inches less than 20 feet but since, at the moment de¬ 
cedent was struck and before he struck the ground, 
the motorcycle was six to seven feet from the north 
curb (although no testimony was offered as to the 
width of the motorcycle with the side car, even if it be 
conceded that the motorcycle was about as wide as an 
ordinary automobile, the right side or end of the side 
car would be at most 12 feet from the north curb) the 
point of impact was within 12 feet of the north curb 
and the decedent must necessarily have walked more 
than 27 feet, or more than two-thirds of the way across 
the street, when struck. It is common knowledge that 
a motorcycle starts from a standstill position at a 
fairly rapid acceleration and although it is not deemed 
necessary to compute it mathematically it is an ines¬ 
capable conclusion that the decedent started walking 
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across the street before the motorcycle left the drive¬ 
way. The operator had a clear unobstructed view of 
the decedent from the time the motorcycle started up 
to the time of the collision. Why didn’t the operator 
stop or swerve or see? Without any impairment in 
any of these respects it would follow that the operator 
failed to look ahead or see that which was before him 
to see. It further follows that if he did see he did not 
exercise reasonable control, there being no evidence of 
any obstructions or impending difficulties to a proper 
control of the vehicle under the circumstances. 

There was testimony tending to show that there was 
one double parked vehicle on the south side of the street 
parallel to the line of cars in which decedent’s car was 
parked but not opposite the decedent’s car. The wit¬ 
ness Brenner stated that the truck was double parked 
alongside the car to the rear of the decedent’s car (to 
the west of it) and the witness Mrs. Williams fixed the 
position of the truck as east of the decedent’s car by 
indicating on the diagram. In any event the view of 
the decedent’s car was not obstructed and persons 
standing on the north side of the street saw it and also 
saw the decedent get out of the car and start to walk 
in a northerly direction across the street. (R. 13, 26) 
In either event there was a clear course ahead visible 
to the operator of the motorcycle. For if the truck was 
double parked in the manner testified by Brenner the 
front of the truck was fixed as approximately 10 or 11 
feet behind the front door of the decedent’s car. (R. 
21) If the truck was double parked in the manner in¬ 
dicated by Mrs. Williams there was definitely a clear 
course visible ahead. In any event, since the motor¬ 
cycle came out of the north side of the street and had 
not yet gotten over in its proper right hand side of the 
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street an even greater field of visibility was afforded 
to the operator of the motorcycle. 

Failure to keep a reasonable or proper lookout or to 
keep a vehicle under reasonable control can seldom if 
ever be established by direct testimony. They are 
charges properly made applicable to an entire event 
or sequence of acts in relation of one thing to another. 
Where a pedestrian in broad daylight proceeds across 
a street under conditions where he does not suddenly 
appear within the path of a moving vehicle, and the 
conditions are such that the vehicle operator could and 
should see him, then a collision is properly attributa¬ 
ble, in so far as primary negligence of the defendant is 
concerned, to the failure of the operator to keep his 
vehicle under control or because there was a failure to 
maintain a reasonable or proper lookout. Here also, 
even if it be assumed that the pedestrian was oblivious 
to his peril and his contributory negligence be con¬ 
ceded for purposes of analysis, there was, under those 
facts in the case at bar which are unassailed, a definite 
last clear chance for the operator of the vehicle to have 
stopped or slowed down or swerved, if he had exercised 
reasonable care in time to have seen the decedent. Un¬ 
der the applicable decisions announcing the last clear 
chance doctrine by this court it is sufficient if it be 
shown that there was an opportunity for the defen¬ 
dant, in point of time and distance, to have avoided the 
collision if he had exercised reasonable care. 

Chunn v. City & Suburban Ry., 207 U. S. 302, 52 
L. ed. 21'9. 

Goodyear Service v. Pretzfelder, 65 App. D. C. 
389. 

Terminal Taxicab Co. v. Blum , 54 App. D. C. 
357. 
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Standard Oil Co. v. McDaniel, 52 App. D. C. 19. 

Bremmerman v. Georgetown Ry. Co., 50 App. 
D. C. 378. 

For the purposes of the present argument it is not 
deemed necessary to admit that the decedent was him¬ 
self guilty of contributory negligence. His negligence 
should properly have been determined as a question of 
fact by the jury. 

Schweinhaut v. Flaherty, 60 App. D. C. 151. 

Walsh v. Rosenberg, 65 App. D. C. 157. 

Goodyear Service v. Pretzf elder, supra. 

If the direct and circumstantial evidence of the dis¬ 
tance which the decedent proceeded across the street 
is to be given any elfect, then it was only reasonable 
and proper for the decedent to have looked to his right 
for traffic coming from the east in a westerly direction, 
and not to look to his left, having the right to assume 
that traffic coming from the west would proceed behind 
him on the south half of the street and not strike him 
on the left while being propelled on the left or wrong 
side of the road. 

In view of the circumstances of the case, it is respect¬ 
fully submitted, the jury should have had submitted to 
it for determination whether the operator of the motor¬ 
cycle was negligent in failing to keep a reasonable and 
proper lookout and whether he propelled the motor¬ 
cycle at the time under reasonable and proper control. 
In any event there was ample opportunity for the 
motorcycle operator to have seen the decedent, within 
the principle of the last clear chance doctrine, in time 
to have avoided a collision with the decedent. This 
opportunity to see and time to have avoided not only 
appears reasonably arguable between reasonable men, 
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but rather compels the conclusion that the defendant 
failed in its duty in this regard. 

Rounds v. Fitzgerald, 202 N. Y. S. 595, affd. 239 
N. Y. 568, 147 N. E. 199. 

Birch v. Athol, etc., Ry. Co., 198 Mass. 257, 84 
N. E. 310. 

Koenig v. Semrau, 1'97 Ill. App. 624. 

It is well established law that it is the duty of the 
driver of a motor vehicle to keep a reasonably careful 
lookout for other travelers on the road. 

Huddy, Automobile Law, Sec. 45. 

In Pool v. Brown , 89 N. J. L. 314, 98 A. 262, the court 
said: 

“The driver of the automobile was under a legal 
duty to use reasonable care to avoid colliding with 
other vehicles or persons in the public highway, 
llis duty was to be on the alert to observe persons 
who were in the street or about to cross the street 
and to use reasonable care to avoid colliding with 
them. He was under an obligation to take notice 
of the conditions existing in the public street and 
to propel his car in a manner suitable to those 
conditions.” 

The driver has no right to assume that the road 
ahead is clear. 

In Chr. Heurich Brewing Co. v. McGavin, 56 App. 

D. C. 389, a similar situation was presented and is di¬ 
rectly in point, in fact and law. There the plaintiff v 
was a pedestrian crossing from the north to the south 
side of the street between intersections and, after she 
got out into the street and had crossed a substantial 
part of it she was struck by the defendant’s truck 
which had a clear and unobstructed view ahead. Plain- 
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tiff’s own testimony showed that she saw the truck 
some distance up the street when she started to cross 
but did not look again and was struck. Plaintiff her¬ 
self testified to nothing else. An eye witness testi¬ 
fied that he saw the truck strike the plaintiff when she 
was 3 feet from the curb to which she was going, the 
truck, however, being on its proper side of the road. 
The speed of the truck was fixed at about 12 miles 
per hour; that the plaintiff had walked 10 to 12 feet 
into the roadway when struck; and, that the truck 
went only five feet after it struck the plaintiff. The 
only other witness for the plaintiff testified that the 
truck was going 8 to 12 miles per hour; that he did 
not see the truck strike the plaintiff but that when he 
first saw the plaintiff she was about one-third the way 
across the street and that the point of impact was 
about 3 or 4 feet from the curb. The defendant moved 
for a directed verdict which was overruled and af¬ 
firmed on appeal to this court, where it was said, in 
substance, that the fact of negligence is seldom estab¬ 
lished by direct and positive evidence, but generally 
must be deduced as an inference from the facts and 
circumstances. The court said, at page 391’, as fol¬ 
lows : 

“It must be conceded that the plaintiff’s evi¬ 
dence is not clear or satisfactory as proof of the 
drivers alleged negligence; nevertheless we think 
that the refusal of the lower court to direct a ver¬ 
dict for defendant at the close thereof was not 
error. 

The question of the defendant’s liability law¬ 
fully can be withdrawn from the jury, and deter¬ 
mined by the court as a question of law, when and 
only when the facts are undisputable, being stipu¬ 
lated, found by the court or jury, or established 


15 


by evidence that is free from conflict, and when the 
inference from the facts is so certain that all rea¬ 
sonable men, in the exercise of a fair and impartial 
judgment, must agree upon it. But the fact of 
negligence is very seldom established by such di¬ 
rect and positive evidence that it can be taken 
from consideration of the jury and pronounced 
upon as a matter of law. On the contrary, it is al¬ 
most always to be deduced as an inference of fact 
from several facts and circumstances disclosed by 
the testimony, after their connection and relation 
to the matter in issue have been traced, and their 
weight and force considered. 20 R. C. L. 169, Sec. 
141. 

These rules apply likewise to the submission of 
the last clear chance doctrine to the jury, and this 
court has emphasized its strict adherence there¬ 
to in various decisions. Barstow v. Capital Trac¬ 
tion Co., 29 App. D. C. 362; Glaria v. Washington 
Southern Railway Company, 30 App. D. C. 559; 
Shinn v. Evans, 37 App. D. C. 304; Riley Lumber 
Company v. McHarg, 47 App. D. C. 389, 390; 
Washington Ry. & Electric Co. v. Buscher, 54 App. 
D. C. 353, 298 F. 675.” 

In Reaver v. Walcli, 55 App. D. C. 159, which was 
a suit by a pedestrian against an automoblist, a ver¬ 
dict was directed for the defendant. That case is 
clearly distinguishable in fact from the case at bar. 
There, no evidence was offered as to the point of im¬ 
pact or the opportunity of the automobile operator 
to have seen the plaintiff nor was there any evidence 
of the failure to drive on the right side of the road. 
The question asked by the court in the opinion at page 
161—“Did the defendant see her in time to have 
avoided the accident, or could he, by the exercise of 
ordinary care under the circumstances, have seen her 
in time, to have prevented plaintiff walking into the 
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car?—is itself decisive of the distinction between that 
case and the one at bar. The answer to the court’s 
question as applied to the case at bar, in view- of all the 
circumstances, must necessarily be answered in the 
affirmative and thereby an issue presented for deter¬ 
mination by the jury. 

In American Ice Co. v. Moorehead , 62 App. D. C. 
266, in an opinion by the late Mr. Justice Hitz, evi¬ 
dence on the part of the plaintiff tended to show that 
she walked out into the street and when about 20 feet 
from the east curb found herself in the path of an 
oncoming truck and was unable to jump back out of 
its course. There was no evidence of any statutory 
excessive speed, speed appearing to have been vari¬ 
ously estimated from 6 to 20 miles an hour. There 
was some evidence that plaintiff was walking in a cross¬ 
walk but it is not believed that fact was decisive of 
the court’s reasons. It w’as held that the case was 
properly one for the jury on the question of the look¬ 
out kept by the driver of the truck. 

In Griffith v. Slaybaugli, 58 App. D. C. 237, on the 
question of lookout for pedestrians on the roadway, 
the court said, at page 239: 

“It is negligence for the driver of an automo¬ 
bile not to see pedestrians under such circum¬ 
stances, and it is negligence to so run the machine 
that injury cannot be avoided after such persons 
are seen.” 

Although the case is properly confined to intersec¬ 
tion collisions, it is respectfully submitted that the lan¬ 
guage of part of the opinion with respect to the duty 
to keep a lookout is applicable to the general operation 
of an automobile, truck or motorcycle along the high¬ 
ways. 
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The case at bar is likewise to be distinguished from 
the decision of this court in Feiffer v. Mann, 63 App. 
D. C. 230, where the only testimony produced on plain¬ 
tiff’s case was by the plaintiff that while standing at 
the rear of his car inspecting a tire he was struck by the 
defendant’s truck. Either no motion for directed ver¬ 
dict was made at the conclusion of plaintiff’s case or 
if one was made it was overruled, because evidence on 
behalf of the defendant was received, corroborated by 
the physical facts, to the effect that the truck was be¬ 
ing properly and slowly operated (apparently on the 
right side of the road) and the plaintiff suddenly 
stepped from behind a car going west, directly into the 
path of the truck and the truck stopped within 2 feet. 
Plaintiff was found within a few inches of the left front 
wheel of the truck. This was shown by an abundance 
of evidence. The majority opinion of the court said 
that the defendant’s theory of the case was over¬ 
whelmingly established by the evidence and affirmed 
the action of the trial court in granting a peremptory 
instruction. Mr. Chief Justice Groner dissented on 
the ground that a sufficient conflict in the evidence ap¬ 
peared which should have required submission of the 
issue of negligence to the jury. In that case plain¬ 
tiff’s evidence wholly failed to meet the degree of 
proof offered in the case at bar. Only the act of the 
plaintiff standing at his car and being struck was 
shown on plaintiff’s case. There was no evidence that 
this put the truck on the wrong side of the road nor 
was there any evidence of the absence of a warning and, 
more important, no evidence of a clear unobstructed 
view ahead affording ample opportunity to have 
avoided a collision, within the principle of the last 
clear chance doctrine. At least, in that case, it is fair 
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to assume that the trial court required the defendant 
to put on his case. From that evidence more light was 
thrown on the opposing theory of the case. If the 
court in the case at bar had overruled defendant’s mo¬ 
tion and required it to go forward, it is reasonably 
believed that some of the uncertainty and reliance on 
inference from circumstance would have been obviated. 

B. As to Failure to Sound a Warning. 

The evidence tended to show that no warning was 
sounded by the motorcycle. (R. 16) This failure is 
closely allied to the failure to keep a reasonable look¬ 
out and driving on the wrong side of the road. It is 
not unreasonable to expect of a person operating a 
vehicle on the wrong side of the road that he will ex¬ 
ercise an even greater degree of care to observe the 
presence of persons or vehicles thereon. Plaintiff 
claims that the failure to sound a warning under the 
circumstances was a proximate cause of the collision. 
It was the duty of the decedent after he had walked 
more than half way across the street to look to his right 
for approaching traffic from the east going west. Even 
if the decedent did this or not, he was oblivious to his 
peril and a warning would have caused a change in his 
course by stepping backwards. It is conclusively es¬ 
tablished in the testimonv that the decedent was struck 
on his left leg producing an “L” shaped tear on the 
outer side of his left pants leg and bruises particularly 
on his left leg and the inner aspect of his right ankle. 
A warning would reasonably have attracted the dece¬ 
dent’s attention and a step back would have saved him. 
Under such circumstances it has frequently been held 
that the failure to sound a warning is sufficient evi¬ 
dence to submit the issue of negligence to a jury. 
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Carlson v. Meusberger , 204 N. W. 432. 

Ward v. Fesslcr, 252 S. W. 667. 

Bengle v. Cooney, 243 Mass. 10; 136 N. E. 812. 

Kueline v. Brown, 257 Pa. 37; 101 A. 77. 

The operator of the motorcycle owed a duty to give 
a warning even though he believed that he could have 
cleared the decedent without injury. 

Wine v. Jones, 183 la. 1166, 162 N. W. 196. 

He is not relieved of this duty if he did not see the 
decedent in time to have sounded a warning, since his 
failure to see was attributable to his own carelessness. 

Nunnelley’s Adm’r v. Muth, 195 Kv. 352, 242 
S. W. 622. 

C. As to Operation on Wrong Side of the Road. 

As already presented the defendant’s motorcycle at 
the time of the collision was being operated on the 
left or wrong side of the road and such operation con¬ 
stituted evidence of negligence which was a proximate 
cause of the decedent’s death. 

Standard Oil Co. v. Allen, 50 App. D. C. 87. 

It is true that the motorcycle in leaving the laundry 
driveway on the north side of the street turned left 
proceeding in an easterly direction and of necessity 
had to be on the wrong side of the road when the oper¬ 
ator crossed the curb at the driveway. It was the oper¬ 
ator’s duty at that moment to use reasonable care to 
move over to the right side of the road with reason¬ 
able diligence and celerity and not to continue on the 
wrong side of the road until he either chose to move 
over or gradually moved over. 
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In Standard Oil Co. v. Allen, supra, this court said: 

“Witnesses testified that the wagon was on the 
east side of Sixth Street. If it had been on the 
west side, where the regulation required it to be, 
the accident would not have taken place. There 
was therefore sufficient evidence to justify the jury 
in finding that the regulation was violated, and 
that its violation was the proximate cause of the 
injury. What is the proximate cause of an injury 
‘is not a question of science or of legal knowledge. 
It is to be determined as a fact, in view of the cir¬ 
cumstances of fact attending it.’ ” 

A pedestrian is not required to anticipate that an 
automobile will violate a rule of the road and approach 
on the wrong side of the road but has the right to as¬ 
sume that it will travel on the right side and is not 
required to keep a lookout for vehicles traveling on the 
wrong side of the road. 

Harris v. Johnson. 174 Cal. 55, 161 P. 1155. 

Pixler v. Clemens. 195 la. 529, 191 N. W. 375. 

Mickelson v. Fischer , 81 Wash. 423, 142 P. 1160. 

Adkins v. Y. M. C. A., 149 Va. 193,141 S. E. 117. 

In Mickelson v. Fischer, supra, the court said: 

“Plaintiff was not bound to anticipate a car or 
other vehicle coming south on the left hand side of 
the street. There are certain rules or laws of the 
road, the observance of or reliance upon which be¬ 
come instinctive. The care of a pedestrian, situ¬ 
ate as plaintiff was, would be to look to her right 
for cars or vehicles, relying upon the fact that traf¬ 
fic upon that side of the street would be from that 
direction.” 
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In Wright v. Foreman , (Cal.) 261 P. 481, 483, the 
court said: 

“Under ordinary circumstances, it is not con¬ 
tributory negligence for one to fail to anticipate 
that the driver of an automobile over a congested 
city street will overlap the center and proceed 
upon the wrong side of the street. In the exercise 
of ordinary care, under such circumstances as this 
case presents, a pedestrian has the right to expect 
the driver of an automobile to conform to the cus¬ 
tomary traffic laws.” 

CONCLUSION. 

For the foregoing reasons and authorities relied up¬ 
on, it is respectfully submitted, it was error to direct 
a verdict for the defendant at the close of plaintiff’s 
case. When a practical view is taken of the occurrence 
and all the physical circumstances surrounding it, rea¬ 
sonable men can fairly and justly be said to be able 
to find that the motorcycle operator failed in his duty 
to keep a proper lookout for a pedestrian who had 
already crossed part of the street before the motor¬ 
cycle started, and from the moment of starting to the 
time of the impact there was nothing to obstruct a 
view of the pedestrian, even if a vehicle was double 
parked in the vicinity, in view of the direction from 
which the motorcycle came; that if a lookout had been 
kept or control maintained or a warning sounded no 
collision would have occurred; and, in point of space 
and time, there was an available opportunity for the 
operator of the motorcycle, in the exercise of reason¬ 
able care, after he saw or should have seen the dece¬ 
dent in a position of peril, to have avoided the impact. 
The granting of a peremptory instruction in these cir- 





cumstances amounted to a positive invasion of the 
province of the jury and a disregard of the conclu¬ 
sions which reasonable men would draw from the evi¬ 
dence. 

It is, therefore, respectfully submitted that the judg¬ 
ment below should be reversed and a new trial ordered. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellant. 
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Windridge & Handy, Inc., a foreign corporation, 
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BRIEF ON BEHALF OF APPELLEE 


Facts of the Case 


Appellee cannot concur in certain of the factual 
conclusions contained in appellant’s “Statement of 
Case” and hence will briefly review the evidence. 1 


1 The following are some of the conclusions contained in Appel¬ 
lant’s “Statement of Case”, which Appellee cannot accept as being 
borne out by the record: 

“There was no testimony showing the manner in which Rind 
operated the motorcycle between the driveway and the point of 
the collision, except the position of the motorcycle at the time it 
struck the decedent on the wrong side of the street and the dece¬ 
dent’s position at that time .” (p. 3) 

“While the decedent was walking from the south to the north 
side of M Street and after he had crossed the center of the street 
he was struck by the right side of the motorcycle sidecar.” (p. 3) 
“When the collision took place and as the decedent struck the 
ground, the motorcycle was being operated on the wrong side of 
the street about 6 or 7 feet from the north curb of M Street. (R. 
14). The testimony further showed directly that the decedent was 
struck while on the north half of the street. n (p. 3) 

"Witness ( Brenner ) did not observe him. ( deceased ) any longer 
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The accident complained of took place in the early 
afternoon of June 19, 1934, about midway of the 2500 
block on M Street, somewhere near the center of the 
street. (R. 11). “M Street is always a busy street 
with traffic passing.” (R. 26). 

There were no eye witnesses to the accident. Only 
three witnesses were produced whose testimony had 
any bearing on the question of negligence—Morton 
Brenner, Anna Williams and Allen Otis. They were 
all inside an office located on the north side of M 
Street, in which direction decedent started walking 
after parking his automobile at the south curb. 2 None 
of these witnesses saw the actual collision, none saw 
the colliding vehicle prior to the accident or stated 
whence it came, and none knew the point of impact 
except by reference to where decedent’s body was 
lying after the accident occurred. 

With respect to Otis, “the first thing that attracted 
his attention to the accident was seeing Mr. Boaze’s 
head hit the ground.” (R. 25). 

Brenner’s attention was first attracted to the acci¬ 
dent by Otis. “The first thing that attracted his 
(Brenner’s) attention was someone in the office (Otis; 
R. 13) hollering and as he looked out of the window 
he saw the man as he hit the ground.” 

until the collision took place because the witness turned to speak 
to someone in the office.” (p. 4) 

“The witness Otis, at the time of the accident, was either in the 
office on the north side of the street or in front of it and saw the 
decedent park his car but stated that the decedent got out on the 
right side and he saw the decedent standing on the curb, there 
being no parked cars thereabout to obstruct his vision (p. 6, 7) 
“That there was nothing to obstruct the motorcycle operator's 
view of the decedent from the point where the motorcycle started 
to the point where the impact occurred .” (p. 9) 

(Italics supplied.) 


2 While witness Otis says he was either in the office or in front 
thereof (R. top p. 25) Brenner's testimony definitely places Otis 
in the office with himself and Anna Williams (R. bottom p. 13). 
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Anna Williams, “Although she was sitting by the 
window of the office, did not see the accident. Her 
attention was first attracted by people running in front 
of the window. She looked out and saw Mr. Bonze,” 
lying in the street (R. 26). 

Witness Morten Brenner further testified that at 
the time of the accident he was inside the office on the 
north side of M Street. Through “a glass panel 
there from which he could look from the office out 
into the street” he saw decedent drive his automobile 
up opposite the office and back it into a parking space 
on the south side of M Street. Decedent alighted from 
his automobile and Brenner saw him as he first took 
a step and then Brenner turned away. (R. 13). Dece¬ 
dent must have turned back to the south curb of the 
street before proceeding north, for witness Otis, whose 
view of decedent was unobstructed, says that “the first 
time that he (Otis) saw Mr. Boaze he was standing 
in front of his car on the south curb.” (R. 25). The 
previous testimony of Brenner, before the coroner’s 
jury, substantiates Otis’ version. (R. 18). 

After hearing Otis exclaim “Oh, gee!’ Brenner 
looked outside and “saw the decedent as the decedent 
hit the ground.” (R. 14). When witness first saw 
the colliding motorcycle it was six or seven feet from 
the north curb of the street. “Witness stated that 
he observed a truck double-parked in the street a little 
to the back of the decedent’s car, which was directly 
behind the decedent’s car and to the rear or west 
thereof. Witness’ attention was directed to a dia¬ 
gram fixing a place where the witness was located in 
the office and stated that the front end of the car 
parked behind Mr. Boaze’s car was roughly about 
three or four feet to the rear or west of the decedent’s 
car” (R. 15). 
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Witness had previously testified before a coroner’s 
jury on June 22, 1934—three days after the accident. 
Witness was cross-examined as to his previous testi¬ 
mony, at which time he had testified under oath that 
decedent “walked around in front of the car, and he 
came out behind his car and he went in front and he 
started across, and the other car was parked abreast 
of him, and he started diagonally across toward the 
entrance of the shop”; and in response to the ques¬ 
tion “In front of which double-parked car did he 
come?” had further testified, “The one that was oppo¬ 
site him”; and in response to the additional question 
as to whether there were any cars parked on the south 
side of the street at the time, had stated “Well, I 
believe there was two, and they parked abreast from 
where his (decedent’s) car was”. Witness could not 
deny the truth of this testimony before the coroner 
but did not remember “saying it that way”. He also 
testified before the coroner that the two double-parked 
cars had driven up and parked after the decedent 
had parked his car. (R. 16-20). 

In the proceeding before the court below Brenner, 
in describing the double-parked truck “stated that the 
truck that was double-parked was a truck of the 
Chestnut Dairy and was a large truck, about a two 
ton truck with a high body on it; that the distance 
that the truck was double-parked to the north was not 
very far apart from the cars parked on the south curb; 
that the height of the truck from the ground to the top 
of the truck was between ten and fifteen feet” (R. 21). 

He further stated that when Boaze started to cross 
the street he was ten or eleven feet from the front end 
of the dairy truck that was parked double (R. 21). 
In answer to a question by plaintiff’s counsel, on re¬ 
direct examination, as to whether any cars were parked 
on the south side of M Street, Brenner replied “Well, 
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I believe there was two, and they parked almost about 
where his (decedent’s) car was” (R. 22). 

Witness Anna Williams, after being attracted by 
people running in front of the window, looked out and 
saw decedent lying with his head toward her office 
and his feet toward the south side of the street. In 
response to a question from plaintiff’s counsel as to 
how close his head was to the north curb of the street, 
she replied “It was just about the center, maybe a 
little on the north side of the street.” (R. 23). 

She further testified that there were cars parked 
on the other side of the street and a truck parked 
abreast, right at about a lamp post across the street, 
shown on plaintiff’s diagram. She did not know where 
decedent’s car was parked. This witness, by marks 
upon the diagram, showed where the truck was parked 
abreast, and the spot where decedent’s body was 
lying when she saw it. “After the accident witness 
saw the driver of the motorcycle drive around and 
come back to the scene but does not know how far 
he went before turning around and coming back.” 
(R. 24). 

Witness Allen Otis stated that at the time of the 
accident he was either in the office or in front of the 
establishment, but that he did not see the accident; 
that the first time he saw Mr. Boaze he was standing 
in front of his car on the south curb and that there 
was nothing to obstruct his view of him at that time. 
“The next time he saw Mr. Boaze he was hitting the 
ground.” Asked, “Did his head hit the ground on 
the north half of the street or on the south half of 
the street?” he replied “Well, it was about the center 
of the street, sir. I don’t remember exactly. • • • As 
I recall it his head would be toward the north side of 
the street and his feet toward the south side.” (R. 
p. 25). 
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The diagram showing the three witnesses’ loca¬ 
tions of cars, decedent’s body, etc., which by stipula¬ 
tion was to have been available for use as a part of 
the record herein (R. 11) has been inadvertently 
mislaid by appellant, and hence cannot, as planned, 
be reproduced in this brief. 

The motorcycle involved in the accident had a side¬ 
car attached to it, the driver’s seat being on the left 
hand side of the machine. It was 3 to 4 feet wide. 
(R. 16). • The double-parked truck was from 5-6 feet 
wide. It was stipulated below, upon the Motion to 
Direct, that the aggregate width of the parked vehicles 
and the motorcycle sidecar was 16 feet. 

The court below, after hearing the testimony of 
plaintiff’s witnesses, granted defendant’s motion for 
a directed verdict. This appeal resulted. 


ARGUMENT 

Applicable Principles of Law 

There can be no dispute as to the principles of law 
that govern this case. The Supreme Court of the 
United States has repeatedly announced them— Penn¬ 
sylvania Railroad v. Chamberlain, 288 U. S. 333; 53 
S. Ct. 392; and this Court has reviewed them in two 
very recent cases: Jackson, Administratrix v. The 
Capital Transit Company, 66 Wash. Law Rep. 902 
(decided July 25, 1938) and Wolford v. McNeill, 66 
Wash. Law Rep. 942 (decided October 10, 1938). 

In Jackson v. The Capital Transit Company, supra, 
these principals were summed up as follows: 

“However, on a motion for a directed verdict, 
it is well settled that the evidence must be con¬ 
strued most favorably to the plaintiff; to this 
end he is entitled to the full effect of every legiti¬ 
mate inference therefrom. If upon the evidence, 
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so considered, reasonable men might differ, the 
case should go to the jury; if, on the other hand, 
no reasonable man could reach a verdict in favor 
of the plaintiff, the motion should be granted. A 
mere scintilla of evidence is not sufficient for this 
purpose, however. The question is not whether 
there is any evidence ‘but whether there is any 
upon which a jury can properly proceed to find 
a verdict for the party producing it, upon whom 
the onus of proof is imposed. ’ Pleasants v. Fant, 
22 Wall. (U. S.) 116,121. The burden being upon 
the plaintiff ‘to establish the negligence and injury 
alleged; ... if the evidence failed adequately to 
support either element, defendant’s motion should 
have been granted.’ Gunning v. Cooley, 281 U. S. 
90, 95. The practice of directing verdicts when 
there is only a scintilla of evidence ‘not only saves 
time and expense, but, ‘gives scientific certainty 
to the law in its application to the facts and pro¬ 
motes the ends of justice.” ’ Pennsylvania R. R. 
v. Chamberlain, 288 U. S. 333, 343.” 

A brief composite statement of the facts in the 
instant case might help in applying the above prin¬ 
cipals of law. The following is submitted as being 
a fair summarization: 

Decedent during the early afternoon drove his car 
east along M Street, midway between 25th and 26th 
Streets, and backed the same into a parking space at 
the south curb between two other cars. He alighted 
and proceeded to a position on the south curb, 
whence he stepped off between his car and the car 
parked in front of him and proceeded northerly across 
the street. There was a dairy truck parked partly to 
the rear and partly abreast of decedent’s automobile. 
This truck was a large dairy truck with a body on it 
ten or fifteen feet high from the ground. There might 
also have been another car double-parked near 
decedent’s car, but testimony on this point is not clear 
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or certain. M Street is 39 feet 7 inches wide; it is 
a busy thoroughfare with traffic passing to and fro. 
Decedent was struck by a motorcycle side car which 
was proceeding east on M Street. Decedent was seen 
to start across M Street passing between his car and 
the one parked in front thereof. No one saw him 
again until after he had been struck, the first witness 
to look, Otis, seeing him as he hit the street and the 
■witness Brenner, looking out from an office as a result 
of Otis’s exclamation, also claiming to have seen him 
as he struck the street. There was no witness to the 
actual collision, none knew the exact point thereof, 
none saw the path of the motorcycle prior to the 
accident, and none knew how far the motorcycle 
traveled after the collision. 

Witness Brenner placed the motorcycle about 6 or 7 
feet from the north curb w r hen he first saw it after 
the accident. Anna Williams saw the driver of the 
motorcycle drive around and come back to the scene 
of the accident but does not know how far he went 
before turning around and coming back. After the 
accident, decedent’s feet were toward the south of the 
street and his head toward the north. With respect 
to the position of the body relative to the center line 
of the street, the three witnesses placed it as follows: 

Otis said his head hit about the center of the street 
and when his body came to a standstill his head was 
just about the center or possibly a little north of the 
center of the street. Brenner placed the position of 
decedent’s feet as five or six feet north of the center. 
Witness Anna Williams stated that decedent’s head 
was “just about the center, maybe a little on the north 
side of center,” and again, that the body was on the 
north side from the knees to the head and that from 
the knees down, were on the south side. 
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Appellants Statements That Decedent Was Struck on 
the North Side of the Street Are Unsupported. 

Are there any legitimate inferences that must be in¬ 
dulged in as a result of the evidence as to the above 
facts f The only one that presents itself for argument is 
that the position of the body after the accident shows 
that the decedent .was struck north of the center line 
of M Street. Despite appellant’s positive statements 
that decedent was struck on the wrong side of the 
street (see footnote, pp. 1, 2, supra) such an inference 
would be neither legitimate nor fair. 

It is a mathematical proposition that the distance 
a motor vehicle travels in feet per second can be ascer¬ 
tained by multiplying its speed in miles per hour by 
1.466 +. Hence, even though the motorcycle was 
traveling at a low speed at the time of the collision, 
the position thereof a second or two thereafter (when 
the witnesses Otis and Brenner may be assumed to 
have looked) proves nothing. Any inference as to the 
point of collision drawn from the position of the motor 
vehicle after the accident would be based upon an 
unstable premise, and hence speculative. As will be 
pointed out hereafter, due to the parked and double- 
parked cars on the south side of M Street, the motor¬ 
cycle operator was necessarily operating his vehicle 
close to the center of the street; if the operator saw the 
unfortunate pedestrian at all, it is reasonable to assume 
that he swerved his machine to the left or north side of 
the street in an attempt to avoid him. It is an estab¬ 
lished fact that he turned his machine around and came 
back, although there is nothing in the record to show 
when the turning movement was started or in which di¬ 
rection it was made. Appellant’s position, apparently, 
is that because of the statement of one witness (who 
looked out of a window after his attention had been 
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drawn to the accident by another, the first not seeing 
the collision but only the pedestrian as he hit the 
ground) that at the time he looked the motorcycle was 
six or seven feet from the north curb, the fact is posi¬ 
tively established that the decedent was struck on the 
north side of the street. Appellant’s position is erron¬ 
eous; it is just as consistent with the known facts to 
assume that decedent was struck on the south side of 
the street, his body thrown to the center, where it was 
placed by two of plaintiff’s witnesses, and that the 
motorcycle after the impact swerved in toward the 
north curb. 

“We, therefore, have a case belonging to that class 
of cases where proven facts give equal support to 
each of two inconsistent inferences; in which event, 
neither of them being established, judgment, as a 
matter of law, must go against the party upon whom 
rests the necessity of sustaining one of these inferences 
as against the other, before he is entitled to recover.” 
Pennsylvania R. R. Co. v. Chamberlain, supra. 

It is submitted that it would be rank speculation 
to assume or infer from any known fact or facts in 
this case that appellee’s motorcycle was being oper¬ 
ated, or that decedent was struck, on the north side of 
M Street. 

As will be hereinafter pointed out (infra, pp. 11 and 
12), the motorcycle necessarily had to operate close to 
the center line of M Street due to the fact that dece¬ 
dent’s parked car and the double-parked milk truck 
occupied some 14 or 15 feet of the south side 
thereof. 

Appellant’s Statement That “The Operator Had a 
Clear, Unobstructed View of Decedent” Is Unfounded. 

The following sentence, which appears in appellant’s 
“Statement of Case”, p. 5, is deemed misleading: 
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“The witness, Otis, at the time of the accident, 
was either in the office on the north side of the 
street or in front of it and saw the decedent park 
his car but stated that the decedent got out on 
the right side and he saw decedent standing on 
the curb, there being no parked cars thereabout 
to obstruct his vision. ’ * 

To one who had not read the record this statement 
could easily mean that there were no parked cars to 
obstruct decedent’s vision. When the record is read, 
however, it is clear beyond doubt that Otis stated there 
was nothing between him and decedent, who was stand¬ 
ing on the curb opposite, to prevent witness from 
clearly seeing decedent. (R. 26). 

The above uncertainty of grammatical antecedent 
is especially misleading when read in connection with 
the unfounded statement that “the operator had a 
clear, unobstructed view of the decedent from the time 
the motorcycle started up to the time of the collision” 
and other similar statements appearing upon page 10 
of appellant’s brief. There is not a word of testimony 
nor a single inference that supports such statements. 
In the first place, there was no testimony as to when 
or where the motorcycle first started up. Secondly, 
the testimony clearly shows there was a large milk 
truck, some ten to fifteen feet in height, double-parked 
just to the rear of decedent’s car, and that decedent 
proceeded into the street by walking between his own 
car and one parked about two feet in front thereof. 
Thus his own car and the double-parked milk truck 
provided an effective screen to hide the movements 
of decedent from anyone operating a vehicle easterly 
on M Street. M Street, it was testified, is always a 
busy street with traffic passing; there must have been 
other cars in the block at the time. 

The cars parked at the south curb and the truck 
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aggregated ten or twelve feet in width (R. 21). If 
they were separated by a normal margin of safety, 
the left or north side of the truck extended into street 
from 14 to 15 feet. Hence, decedent would not have 
been visible to one approaching on M Street from 
the west until the front or easternmost end of the milk 
truck had been passed and a collision imminent. 

It may be observed here also that if the three vehicles 
involved, decedent’s car, the double parked milk truck 
and motorcycle side car were placed side by side they 
would, according to stipulation entered into at the trial 
table for the purpose of arguing motion to direct, 
aggregate sixteen feet in width. If a safety margin 
as little as 24 inches separated these vehicles, the left 
side of the motorcycle would necessarily have to 
traverse the middle of M Street in order to pass the 
truck at all. (See Chart, infra, p. 23). 

Appellee’s Agent Had a Preferential Right of Way 

It will be noted that appellee pleaded Article III, 
Section 5, Paragraph (d) of the Motor and Vehicle 
Regulations of the District of Columbia, which pro¬ 
vides that a pedestrian crossing the roadway at any 
point other than a crosswalk shall yield the right of 
way to vehicles upon the roadway. (R. 4). This regu¬ 
lation was not formally proved below and hence is not 
before the Court on this appeal. Appellee submits, 
however, that it is a general rule of law which this 
Court is free to recognize, aside from regulations, that 
vehicular traffic has the right of way between inter¬ 
sections. 

In Rhoads v. Herbert, 298 Pa. 522,148 A. 693, where 
a directed verdict in favor of the defendant driver was 
sustained, upon facts somewhat similar to the case at 
bar, the court, in discussing the point, said: 
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“When a driver of a car approaches a regular 
crossing at an intersecting street, he is bound to 
exercise the greatest care for pedestrians thereon, 
and the car must be operated so as to stop on 
the shortest possible notice. But what would he 
negligence at a crossing is not necessarily negli¬ 
gence between crossings; there a vehicle need not 
he under instant control. McAvoy v. Kromer, 277 
Pa. 196, 199; drivers are not required to sound 
their horns (Frank v. Cohen, 288 Pa. 221, 225,135 
A. 624) and an automobile has the right of way. 
Virgilio v. Walker, 254 Pa. 241, 245, 98 A. 815, 816; 
Anderson v. Wood, 264 Pa. 98, 99, 107 A. 658. A 
pedestrian on a regular crossing, in view of a 
driver, has rights superior to those of the ap¬ 
proaching car; when he crosses between the regu¬ 
lar crossings, the superior right of travel is in the 
automobile. (Italics supplied) 

The following, from the opinion in Fernandez v. 

Mantz, 91 So. 742,151 La. 299, is also in point: 

“Ordinary care and prudence require that a 
person driving an automobile should exercise the 
greatest caution when passing street crossings 
used by pedestrians at street intersections. Pedes¬ 
trians are bound to use these crossings, and they 
are of right as much entitled to the use of the 
street at such crossings as those who drive ve- 

I hides. But after the driver of a vehicle has passed 

the crossings, he is not called upon to exercise 
the same degree of caution because, sidewalks be¬ 
ing reserved exclusively for the use of pedestrians, 
he has no reason to expect pedestrians to use the 
street as a sidewalk.” (Italics supplied) 

This Court, apparently, has no doubt but that, even 
in the absence of regulation, street cars have the right 
of way over pedestrians between intersections. Jack- 
son v. The Capital Transit Company, supra. 


i 


i 
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In Hizam v. Blackman, 103 Conn. 547, 131 A. 415, 
the charge of the trial court to the jury was as follows: 

“To state the thing perhaps a little informally, 
the person who crosses as the plaintiff was cross¬ 
ing, diagonally, with his back partly turned to the 
traffic, between streets, should be perhaps a little 
more careful than a person who is crossing at 
right angles on a regular cross-walk. 

The appellate court, in reversing the trial court on 
the basis of this instruction, made the following state¬ 
ments : 


“We think that the court should have stated 
definitely that the duty of using due care in the 
situation supposed required a greater degree of 
care on the plaintiff’s part than that required of 
him at a cross-walk. . . . 

“While a pedestrian may ordinarily cross a 
street at any place, it is the law that ‘in so doing 
he is bound to exercise care commensurate to the 
increased danger incident to being in a place where 
pedestrians do not usually go, and consequently 
where drivers need not take the same precaution 
in anticipation of their presence that they are 
required to take at regular crossings.’ Berry on 
Automobiles (3rd Ed.) p. 318; Todd v. Lewis, 92 
Wash. 213,158 P. 1006; Sheldon v. James, 175 Cal. 
474, 166 P. 8, 2 A. L. R. 1493; Buddy on Automo¬ 
biles, (1924 Ed.) p. 556.” 

Appellee’s Agent Was Under No Duty to Sound 

His Horn 

There is no competent testimony in the record that 
appellee’s agent did not sound his horn. The wit¬ 
ness Brenner did not hear a horn blown, but in his 
opinion, “If a horn had been blown by the motorcycle 
and he had been listening he could have heard it.” 
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(R. 16). This is a negation merely, and might have 
been uttered by any person within a city block of the 
accident. The other two witnesses did not testify at 
all on this point. 

In any event, the testimony is immaterial as there 
was no duty on the part of the operator of the motor¬ 
cycle side car, under the circumstances, to sound his 
horn. 

In McAvoy v. Kromer, 277 Pa. 196, 199; 120A, 762, 
the Supreme Court of Pennsylvania said: 

“A vehicle need not be under instant control be¬ 
tween crossings; and what would be negligence 
in reckless driving at a crossing may not be suffi¬ 
cient to establish negligence between crossings; 
further, in such cases drivers are not required 
to sound their horns, unless they see danger ahead 
or have reasonable apprehension to believe a child 
or adult will appear in their path” (Italics 
supplied) 

In Fawcett v. Bergman, 57 App. D. C. 290, one of the 
charges of negligence was that the driver failed to 
sound his horn. This Court, in disposing of that issue, 
said: “Plaintiff testified that the driver failed to sound 
the horn, but under the admitted circumstances that 
fact alone does not tend to relieve the plaintiff of the 
charge of contributory negligence nor to impute neg¬ 
ligence to the driver. For it does not appear from 
the testimony that the driver in the exercise of rea¬ 
sonable care should have foreseen that plaintiff was 
about to step in front of the truck in time to have 
prevented the accident .’’ 

The Last Clear Chance Doctrine Is Inapplicable 

The questions put by this Court in stating the issue 
of “last clear chance” in Jackson v. The Capital 
Transit Company, supra, are pertinent here: 
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“Was there evidence to show that (1) The deceased 
was in a position of danger; (2) He was oblivious 
to his danger; (3) The motorman was aware, or by 
the exercise of reasonable care should have been 
aware, of decedent’s danger and obliviousness; (4) 
The motorman was able to stop the car and avoid strik¬ 
ing the deceased after he became aware or should 
become aware, of this danger and obliviousness and 
failed to do so?” 

The testimony shows that the decedent was a United 
States letter-carrier, in good health (R. 11, 26) and 
that the accident took place in the early afternoon. 
While, as in the Jackson case, the danger of decedent 
becomes obvious from the fact of his death, there is 
not even a scintilla of evidence to show that he was 
oblivious to his danger; any assumption would have 
to be to the contrary. Nor is there a scintilla of evi¬ 
dence to show that the operator of the motorcycle 
was aware of his danger, or by the exercise of rea¬ 
sonable care should have been aware thereof. He was 
operating his machine between intersections, where 
he had a preferential right of way and at a time when 
he had no reason to anticipate the presence of a pedes¬ 
trian. From the position of the three vehicles involved, 
as heretofore pointed out, it can reasonably and legiti¬ 
mately be inferred that the pedestrian was not seen, 
if at all, until instantly before the impact. With re¬ 
spect to proposition (4), there being no evidence what¬ 
soever as to when the motorcycle operator first saw 
the pedestrian, or facts from which one might rea¬ 
sonably infer when he first might have seen him even 
had he been anticipating his presence, it would be spec¬ 
ulation and conjecture indeed to say that he would 
have been able to have stopped his machine and 
avoided the collision by the exercise of reasonable care. 

In some jurisdictions defendant’s knowledge of 
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plaintiff’s peril must have been actual before the rnle 
can have application. ( Panarese v. Union Railway 
Company, 261 N. Y. 233; 185 N. E. 84). Whether the 
correct rule is that knowledge of the other’s peril must 
be actual or whether knowledge may be implied, the 
following general rule governs: 

“The doctrine of the last clear chance, however, is 
never wakened into action unless and until there is 
brought home to the defendant to be charged with 
liability a knowledge that another is in a state of 
present peril.” Panarese v. Union Railway Company, 
supra. 

No such knowledge has been or could possibly be 
brought home to defendant in this case. 

In any event, as set forth in discussion of the next 
point, plaintiff’s intestate was himself guilty of con¬ 
tinuing negligence up to the moment of the accident, 
and hence the “last clear chance” doctrine has no 
application. Panarese v. Union Railway Co., supra. 

The Decedent Was Guilty of Contributory Negligence 

As a Matter of Law 

It is a rule too well established to need supporting 
citations that in a negligence case wherein the plain¬ 
tiff’s contributory negligence clearly appears from 
undisputed testimony, it is the duty of the court to 
direct a verdict in favor of the defendant. The follow¬ 
ing are a few cases where the rule has been applied 
to facts similar to those in the case at bar: Patton v. 
Texas & Pacific R. R. Co., 179 U. S. 658, 659; 21 S. Ct. 
275, 45 L. Ed.; Fawcet v. Bergmann, 57 App. D. C., 
290; N. Y. Tel. Co. v. Beckers, 30 F. (2d) 578; Stand¬ 
ard Oil of Ky. v. Noakes, 59 F. (2d) 897, (and cases 
therein collected, in footnote); Bell v. Schoff, 81 F. 
(2d) 909; McAvoy v. Kromer, 277 Pa. 196; 120 A. 762; 
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Rhoads v. Derbert, 298 Pa. 522, 148 A. 693; Meade v. 
Saunders, 151 Va. 636. 

In Fawcett v. Bergman , supra , the plaintiff, while 
walking across the street in daylight, between inter¬ 
sections, was struck by an approaching truck which he 
did not see until it was five feet distant from him. The 
opinion states: 

“It is true that, where the undoubted facts and 
circumstances in evidence clearly show that one 
about to cross a railway track must inevitably 
have seen a coming car or train if he had actually 
looked in its direction, the testimony of the in¬ 
jured party that he looked and failed to see it 
coming may be rejected, and his contributory 
negligence declared as matter of law notwith¬ 
standing.’ ’ Glaria v. Washington Southern Ry. 
Co., supra. These rules apply where the plain¬ 
tiff’s case is based upon a charge of last clear 
chance negligence. Washington R. & E. Co. v. 
Buscher, 54 App. D. C. 353, 298 F. 675. 

When we examine the present record in the 
light of these principles, we are led to the con¬ 
clusion that the lower court was correct in hold¬ 
ing that the testimony conclusively established 
the contributory negligence of the plaintiff, and 
did not tend to establish negligence, even under 
the last clear chance doctrine, upon the part of 
the truck driver. According to the plaintiff’s tes¬ 
timony, he was walking across the street in broad 
daylight at a point somewhat distant from the 
corner crossing, at a time when the street was 
otherwise clear of traffic, and that he walked to 
a point in the street directly in front of the ap¬ 
proaching truck when it was only 5 feet distant 
from him. There is no intimation of unusual 
weather conditions at the time, nor of defective 
vision upon plaintiff’s part. It is clear that if 
the plaintiff had looked in the direction of the 
truck before stepping in front of it he could not 
have failed to see it approaching him. • • • Ac- 
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cordingly, since plaintiff’s testimony established 
his own negligence, and failed to disclose negli¬ 
gence upon the part of the truck driver, the lower 
court was right in directing a verdict against him.” 

In Standard Oil v. Noakes, (Sixth Circuit), supra, 
the facts were that plaintiff after parking her car 
diagonally to the curb alighted therefrom, walked to the 
curb, then around to the front end of her car into the 
street. She stepped out from behind her car into 
the path of a gasoline truck which struck and injured 
her. (Note the similarity of facts to those of the 
instant case.) In reversing the District Court, and 
holding that a directed verdict should have been 
entered in favor of defendant, the Court said: 

“While the question of due care is very gen¬ 
erally left to the jury, nevertheless when dealing 
with a standard of conduct, and when the stand¬ 
ard is clear, it should be laid down once for all 
by the courts. * • • There can be no doubt that 
one who crosses a street between intersections 
and from behind a parked car, which not only 
obstructs his view but also the view of drivers of 
approaching cars, is under a duty to look in the 
direction from which danger may be expected, and 
the failure to do so is negligence which will defeat 
recovery if accident results. This must be so if 
reason and common sense are to be applied in 
measuring human conduct, and if experience and 
observation are of aid to judgment. ‘Walking 
from behind and going beyond a standing vehicle 
into the pathway open to traffic is a fruitful source 
of accident.’ Jones v. Florios, 248 Mich. 153, 
N. W. 852,853. ‘ The time has come when ordinary 
care requires the pedestrian to look for approach¬ 
ing automobiles before he leaves the zone of 
safety.’ Mertens v. Lake Shore Yellow Cab & 
Transfer Co., 195 Wis. 646, 218 N. W. 85, 86. It 
seems wholly superflous to multiply citations, 
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though a large number of authorities directly in 
point are collected in a marginal note. The un¬ 
disputed evidence established the negligence of the 
plaintiff as a contributing if not the sole cause of 
the accident, and the defendants were entitled to 
a directed verdict as a matter of law.” 


The Court of Appeals of the State of Virginia had 
before it, in Meade v. Saunders, supra, the case of a 
pedestrian who had been given a jury verdict because 
of being struck by an automobile about 11:30 at night, 
while a drizzling rain was falling. In affirming the 
lower court’s action in setting aside the verdict, the 
Court of Appeals said: 


If, as from this record is apparent, the plaintiff 
never looked for, or saw, the defendant’s car, 
after leaving the sidewalk, until he was in colli¬ 
sion with the rear end thereof, then his negligence 
was the proximate cause of his injury, and there 
can be no recovery. If it can be said that he was 
struck by the front of the car, which bore down 
upon him, we are confronted with a situation 
where a pedestrian who sees an automobile ap¬ 
proaching, leaves the curb to cross the street in 
front of the approaching car. The car is all the 
while in full view if he but looks, and he knows it 
is coming. Assume that the defendant was negli¬ 
gent up to the instant of the accident, for failing 
to see and avoid injuring plaintiff, yet there was 
an equal opportunity for the plaintiff to have seen 
and avoided the collision and he was therefore 
negligent in not doing so.” 

In the instant case plaintiff attempted to cross a 
busy street in the middle of the block; it was broad 
daylight. He left the safety of the sidewalk and 
stepped between two parked automobiles; and the 
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testimony is undisputed that double-parked opposite 
the rear of one of those vehicles was a large milk truck 
ten to fifteen feet high. In proceeding on across the 
street decedent knew, or should have known, that he 
was screened from the sight of vehicles approaching 
from the west. Had he stopped even after proceeding 
beyond the first line of parked automobiles, and at 
that point looked, he Would have seen the approach¬ 
ing vehicle. The accident itself shows that he did 
not look, and it is clear that his failure to do so was 
the proximate cause of the collision. 

“In the face of such proofs by the plaintiff, it was 
the duty of the Court to find the unfortunate decedent’s 
death was due to his lack of due care.” Bell v. Schoff, 
supra . 


CONCLUSION 

Appellee has had to take exception to the manner 
in which the facts are stated by appellant. It is unfor¬ 
tunate that a verbatim record is not here under the 
new practice. The trial judge who heard all the testi¬ 
mony, and viewed the lost diagram, was convinced 
that plaintiff had not met the tests of proving a prima 
facie case; and it is submitted that no reason what¬ 
ever has been shown for sending this case back for 
retrial. On the contrary, it definitely appears that 
plaintiff’s testimony established none of the charges 
of negligence against the defendant, but showed the 
proximate cause of the accident to have been decedent’s 
carelessness for his own safety. It is one of those 
cases where the trial judge (to paraphrase from 
Penna. R. R. v. Chamberlain, supra ) was justified 
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in disposing of the action by directing a verdict, in 
order to save time and expense and give scientific 
certainty to the law in its application to the facts. 
The judgment below should stand. 

Respectfully submitted, 

Norman B. Frost, 

Frank H. Myers, 

Frederic N. Towers, 
Counsel for Appellee. 























